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DEPARTMENT  OF  TRANSPORTATION 

[14CFR  Parts  121  and  135] 

[Docket  No.  17669;  Ref.  Notice  No.  78-3B] 

Operations  Review  Program  Notice 
No.  7:  Flight  Crewmember  Flight  and 
Duty  Time  Limitations  and  Rest 
Requirements 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Withdrawal  of  notice  of 
proposed  rulemaking. 

SUMMARY:  This  notice  withdraws 
Supplemental  Notice  78-3B  published  in 
the  Federal  Register  on  August  11, 1980 
(45  FR  53316).  That  notice  proposed  to 
revise  the  flight  and  duty  time 
limitations  and  rest  requirements  for 
flight  crewmembers  serving  with 
domestic,  flag,  and  supplemental  air 
carriers,  air  taxi  operators,  and 
commercial  operators.  That  notice  is 
being  withdrawn  so  the  agency  can 
develop  a  less  complex  proposal  that 
complies  with  Executive  Order  12291. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Sullivan,  Chief,  Safety 
Regulations  Staff  (AVS-20),  Associate 
Administrator  for  Aviation  Standards, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 

Washington,  D.C.  20591;  telephone  (202) 
775-8714. 

SUPPLEMENTARY  INFORMATION: 

Background 

Over  the  past  several  years,  the  FAA 
has  grappled  with  the  difficult  issues 
related  to  revising  the  rules  in  Parts  121 
and  135  of  the  Federal  Aviation 
Regulations  dealing  with  flight  and  duty 
time  limitations  and  rest  requirements 
for  flight  crewmembers  serving  with  air 
carriers,  air  taxi  operators,  and 
commercial  operators. 

In  1977,  the  FAA  issued  Notice  77-17 
(42  FR  43490;  August  29, 1977)  proposing 
an  overall  revision  of  the  Part  135  rules 
for  commuter  air  carriers,  other  air  taxi 
operators,  and  commercial  operators. 
This  proposed  revision  included 
substantial  changes  to  the  flight  and 
duty  time  limitations  for  flight 
crewmembers  serving  this  segment  of 
aviation.  In  1978,  the  FAA  issued  Notice 
78-3  (43  FR  8070;  February  27, 1978) 
proposing  substantial  changes  to  the 
flight  and  duty  time  limitations  and  rest 
requirements  for  flight  crewmembers 
serving  with  domestic,  flag,  and 
supplemental  air  carriers,  commercial 
operators  of  large  aircraft,  and  air  travel 
clubs  using  large  aircraft.  Later  that 
year,  the  FAA  adopted  a  major  revision 
of  Part  135  (43  FR  46742;  October  10, 
1978).  At  that  time,  the  FAA  announced 
that  the  proposed  new  Part  135  rules  on 
flight  and  duty  time  limitations  for 


commuter  airlines,  other  air  taxi 
operators,  and  commercial  operators 
would  be  deferred  until  completion  of 
the  rulemaking  proposed  in  Notice  78-3 
for  Part  121  air  carriers  and  commercial 
operators.  In  1980,  the  FAA  issued 
Supplemental  Notice  78-3B  (45  FR  53316; 
August  11, 1980).  This  supplemental 
notice  superseded  the  1978  proposal 
(Notice  78-3)  and  proposed  flight  and 
duty  time  limitations  for  both  Part  121 
and  Part  135  that  would  apply  to 
domestic,  flag,  and  supplemental  air 
carriers,  commuter  airlines,  other  air 
taxi  operators,  and  commercial 
operators.  Initial  comments  were  due 
December  10, 1980,  and  reply  comments 
were  due  January  12, 1981. 

The  comments  received  on  Notice  78- 
3B  are  extensive.  Pilot  unions  argue  that 
the  proposals  are  too  loosely  drawn  and 
would  “require”  them  to  work  longer 
hours.  Air  carriers  claim  the  proposals 
would  be  very  expensive  both  in  terms 
of  initial  and  recurring  costs  and  state 
the  FAA  has  grossly  underestimated 
those  costs.  Many  operators  charge  the 
FAA  has  not  and  cannot  identify  any 
safety  benefits  that  would  result  from 
the  proposals.  Commuter  airlines  object 
to  being  treated  like  the  major  airlines. 
Charter  and  on-demand  carriers  object 
to  being  treated  like  scheduled  airlines. 
Helicopter  operators  claim  the  proposals 
ignore  the  unique  operating 
characteristics  of  these  aircraft.  Alaskan 
operators  claim  the  proposals  ignore  the 
character  of  operations  in  that  state. 
Essentially,  the  proposals  in  Notice  78- 
3B  are  generally  unacceptable  to  those 
interested  persons  who  commented. 

Reasons  for  the  Decision 

During  my  preparation  to  assume  the 
responsibilities  of  Federal  Aviation 
Administrator,  I  asked  the  FAA  staff  to 
brief  me  on  these  regulatory  proposals. 
Three  facts  are  significant:  First,  both 
the  existing  and  proposed  rules  reflect  a 
level  of  complexity  and  detail  that  calls 
into  question  whether  or  not  they 
represent  an  appropriate  exercise  of  the 
safety  regulatory  responsibility  of  the 
FAA.  Second,  the  rulemaking  is  as 
controversial  as  any  that  the  FAA  has 
undertaken.  Third,  the  rulemaking  for 
both  large  and  small  air  carriers  would 
have  a  heavy  cost  impact  on  the  air 
carrier  industry  which  is  already 
suffering  serious  financial  burdens. 

Section  601(a)(5)  of  the  Federal 
Aviation  Act  of  1958  (49  U.S.C.  1421) 
requires  me  to  issue  “Reasonable  rules 
and  regulations  governing,  in  the 
interest  of  safety,  the  maximum  hours  or 
periods  of  service  of  airmen,  and  other 
employees,  of  air  carriers."  This 
mandate  has  been  the  law  of  the  land 
since  1938,  when  the  Civil  Aeronautics 
Act  was  passed.  In  the  more  than  40 


years  that  have  passed  since  then,  the 
rules  implementing  that  law  have  not 
changed  in  any  fundamental  way.  The 
change  in  the  aviation  industry,  on  the 
other  hand,  has  been  vast  and  broad- 
based. 

On  February  17, 1981,  the  President 
issued  Executive  Order  12291  on 
“Federal  Regulations”  (46  FR  13193; 
February  19, 1981).  Section  2  of  the 
Executive  Order  specifies  five  general 
requirements  for  the  rulemaking 
conducted  by  the  Federal  Government. 
These  requirements  will  guide  the 
Federal  Aviation  Administration 
rulemaking  activity  over  the  coming 
years. 

Considering  my  statutory  mandate 
and  with  Executive  Order  12291  in  mind, 

I  have  concluded  that  the  pending 
rulemaking  should  be  withdrawn.  I  have 
directed  my  staff  to  reassess  the  FAA 
safety  role  in  this  area.  They  are 
promptly  to  develop  an  alternative 
proposal  which  is  both  less  complex  and 
less  burdensome.  This  alternative 
should  properly  execute  the  FAA 
responsibility  for  regulating  safety  in  air 
transportation  in  this  area  and  leave 
other  issues  to  labor-management 
relations  between  flight  crewmembers 
and  air  carriers. 

The  Decision  and  Withdrawal 

Accordingly,  I  conclude  that  the  FAA 
should  not  proceed  with  rulemaking 
based  on  the  proposals  contained  in  the 
notice  of  proposed  rulemaking  now 
pending.  Therefore,  Notice  No.  78-3B  (43 
FR  53316;  August  11, 1980)  is  withdrawn. 
This  action  does  not  preclude  the  FAA 
from  considering  similar  proposals  in 
the  future  or  commit  it  to  any  further  or 
future  course  of  action  on  this  subject 
matter. 

(Secs.  313,  314,  and  601  through  610,  Federal 
Aviation  Act  of  1958  (49  U.S.C.  1354, 1355. 
and  1421  through  1430)  and  Sec.  6(c), 
Department  of  Transportation  Act  (49  U.S.C. 
1655(c))) 

Note. — The  FAA  has  determined  that  this 
notice  of  withdrawal  involves  a  rulemaking 
action  which:  (1)  is  not  a  “major  rule”  under 
Executive  Order  12291;  (2)  is  a  "significant 
rule”  under  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44  FR 
11034;  February  26, 1979);  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  because  the  anticipated  impact  is 
so  minimal;  and  (4)  will  not  have  a  significant 
economic  impact  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

Issued  in  Washington,  D.C.,  on  May  8, 1981. 
J.  Lynn  Helms, 

Administrator. 
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